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The SEC and Prime Bank Securities
Frauds: Past, Present and Future
The Fatal Internet Migration Of Dr. Noe

By John Reed Stark and N. Blair
Vietmeyer*
Dr. No (admiring his huge aquarium in an underground lair on
Crab Key Island): 4 unique feat of engineering if I may say so. I
designed it myself. The glass is convex, ten inches thick, which
accounts for the magnifying effect.

James Bond, British Agent 007: Minnow pretending they’re
whales. Just like you on this island, Dr. No.

Dr. No: It depends, Mr. Bond, on which side of the glass you are.*

When the infamous Dr. No of the first of the James Bond films
confronts the famed 007, he boldly calls the British Secret Service
Agent “‘just a stupid policeman whose luck has run out.”” But in the
end, Bond achieves his customary goals: does away with the villain,
saves the world and, as always, gets the girl. Of course, like Bond,
the Dr. No of the first of the classic spy films, like all of Fleming’s
compelling, malevolent criminals, exists only in fiction.

“John Reed Stark is Chief of the Office of Internet Enforcement in the United:
States Securities and Exchange Commission and is in charge of the Division
of Enforcement’s Internet Program. He is also an Adjunct Professor of Law at
Georgetown University Law Center where he teaches a course on the securi-
ties laws and the Internet. Mr. Stark serves as Co-Chair of the American Bar
Association Subcommittee on Securities Law and the Internet and has written
a range of articles published in various law journals concerning securities
regulation and the Internet. N. Blair Vietmeyer is a senior counsel in the
United States Securities and Exchange Commission’s Office of Internet
Enforcement. The United States Securities and Exchange Commission, as a
matter of policy, disclaims any responsibility for any private publication or
speech by any of the members of its staff. The views expressed herein are
those of the authors and do not necessarily reflect the views of the Commis-
sion or the authors’ colleagues on the staff of the Commission.

'Dr. No (MGM Studios 1962), directed by Terrance Young and starring
Sean Connery, is the first of the James Bond action-packed spy thrillers and
played a key role in establishing Bond as a recognizable icon in American
popular culture.
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Unbeknownst to most Bond fans, however, there exists a real-life
“Dr. Noe,”” a rogue distinguishable from his Bond sound-alike by
his silent, trailing “‘e.”” This Dr. Noe, also known as Dr. Clifford
Dixon Noe, Dr. Clif Goldstein, and probably a slew of other names,
is a career con artist and recent defendant in an action filed by the
United States Securities and Exchange Commission (SEC or Com-
mission),” who has spent significant portions of the last thirty years
in and out of various federal and state prisons. While not quite as
diabolical as his Bond-film namesake, Dr. Noe is arguably just as
colorful, possessing similarly devious aspirations, though of a dif-
ferent and perhaps less murderous kind.

Dr. Noe, who is now over 70 years old and on release from a
South Carolina federal detention facility awaiting trial, first gained
national attention as one of the featured crooks in a 1973 exposé by;
Jonathan Kwitny entitled, ‘‘The Fountain Pen Conspiracy.”” Kwit-
ny’s book, which prominently features Dr. Noe, recounts the true
stories of a ‘‘loosely connected crew of inspired con men’” who
““made a science of looting banks’’® during the late 1960s.*

In 1989, more than 15 years after Kwitny’s exposé, Dr. Noe’s
unlawful enterprises once again gained notoriety when, on the
strength of his investment swindles, Fortune magazine named him
one of the 25 most fascinating people in the financial world.> And
recently, in 2002, Dr. Noe once again made headlines as the alleged
mastermind of an alleged ‘‘prime bank’’ securities fraud uncovered
by the SEC and prosecuted criminally by the South Carolina United
States’ Attorney’s Office.®

In the SEC’s action against Dr. Noe, the Commission alleged that
Dr. Noe, his brother, Paul Howe Noe, four other individuals and
two entities, swindled several million dollars from several dozen

2SEC v. Clif Goldstein, formerly known as Clifford Dixon Noe, Paul Howe
Noe, also known as Paul Noe Randall, Carolyn M. Kaplan, Noel Alelov, Rus-
sell B. Gerstein, Nuell W. Paschal, Great American Trust Company, Inc., and,
Great American Trust Corporation, Inc., Civil Action No. 302048518 (D.
S.C. Feb. 14, 2002); Litigation Release No. 17362 (Feb. 14, 2002).

3See Jonathan Kwitny, The Fountain Pen Conspiracy inside cover (Alfred
A. Knopt, Inc. 1973) (4th ed. 1979).

*Id. at 209.

>Alan Farnham, The Year’s 25 Most Fascinating Business People, Biggest
Catch, Clifford Noe, Fortune, Jan. 2, 1989, at 59.

®SEC v. Clif Goldstein, et al., Civil Action No. 302048518 (D. S.C. Feb. 14,
2002); Litigation Release No. 17362 (Feb. 14, 2002).




investors. According to the Commission’s complaint filed in the
federal district court for the District of South Carolina, the defen-
dants, via the Internet and through an intricate network of front men,
targeted both cash-poor companies unable to obtain funding through
conventional means and individual investors who desired to earn
high investment returns quickly.

According to the SEC, Dr. Noe, his brother and their ‘‘Great
American Trust’’ companies served as the primary offerors of an ar-
ray of fraudulent prime bank investment programs, while the other;
defendants served as brokers or selling agents, finding and luring
potential investors to Dr. Noe in exchange for lucrative finders’
fees.”

"Dr. Noe’s alleged prime bank fraud involves two different schemes, the
““Venture Capital Financing Program’’ and the ‘“100% High-Yield Program.”’
In the first program, Dr. Noe and his cohorts allegedly offered to obtain financ-
ing for companies and individuals for an up-front fee of $10,000 per every
$1,000,000 of financing sought. Noe and his cohorts claimed they could
provide bank guarantees and standby letters of credit that he claimed could be
used as collateral to guarantee a bank loan. After obtaining the bank loans, the
alleged victims were then supposedly required to provide the loan proceeds to
Dr. Noe, who promised to place the funds in a high-yield investment program
or ““HYIP.”” Dr. Noe promised that the HYIP would, through private financ-
ing transactions with unknown foreign persons or entities, not only generate
returns sufficient to pay back the original bank loan, but also generate millions
of dollars in additional returns. The Commission’s complaint alleged that the
Venture Capital Financing Program was simply a sham through which Noe
and others would appropriate investor funds for their own personal use. In the
case of the second program, ‘“The 100% Return High-Yield Program,’” the
SEC’s complaint alleged that Dr. Noe and his cohorts also offered to place in-
vestor funds into a series of complex, and wholly fabricated, trading programs
that involved obtaining letters of credit, selling those letters of credit at a
discount, and then using the proceeds from these sales to fund a high-yield
trading program that promised returns of up to 100% per week. The complaint
alleged that this program was also a total sham that profited only Noe and the
other defendants. In its complaint, the Commission alleged that the defendants
violated the antifraud provisions of the federal securities laws, Section 17(a)
of the Securities Act of 1933 and Section 10(b) of the Securities Exchange Act
of 1934 and Rule 10b-5 thereunder. The Commission sought permanent
injunctions against future violations of the anti-fraud provisions, disgorge-
ment of defendants’ ill-gotten gains plus prejudgment interest, and civil
penalties. Concurrent with the SEC action, the Office of the United States At-
torney for the District of South Carolina filed criminal charges against Dr. Noe
and a number of his associates for their roles in the investment scheme. /d.
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l. Introduction

““‘Speak now or forever hold your piece.’’
(The Man with the Golden Gun, 1974)

Prime bank securities frauds involve the promotion and sale of
bogus financial instruments purported to derive their value from
European secondary markets for stand-by letters of credit, a wholly;
fictional concoction.® The SEC and other law enforcement and
regulatory agencies have brought to justice hundreds of perpetrators
of these schemes, which have evolved, through many iterations,
into a wide range of new fangled varieties, all with the purpose of
duping unsuspecting investors.®

Why is the Dr. Noe case noteworthy? It is certainly not remark-
able that his scheme involved the offer of prime bank instruments.
Prime bank swindles have beleaguered investors and law enforce-
ment for more than a decade. Nor is it remarkable that Dr. Noe is
elderly; SEC defendants have ranged in age from youthful teenag-
ers' to near octogenarians.'

What makes this case significant is that Dr. Noe, who is linked to
the original architects of these deceits,' and who resides in the pan-
theon of investment swindlers, has gone so far as to exploit the In-
ternet for his scheme. Like many others who have harnessed the
power of the Internet and made its use part of the modus operandi of;
their securities frauds, Dr. Noe and his cohorts allegedly planned to
spread the gospel concerning their prime bank programs to millions,
all with the click of a mouse and all at little or no cost.

8Though letters of credit are indeed well established financial instruments, i
is impossible to trade in bank guarantees detached from the underlying obliga-
tion of one party to another. Consequently, and by the very nature of letters of
credit, there exists no option or prospect of any such ‘‘secondary market.”’

°For a list of SEC prime bank-related enforcement actions over the past sev-
eral years see http://www.sec.gov/divisions/enforce/primebank
pbaction.shtml.

9T the Matter of Jonathan G. Lebed, A Minor, through his Guardian, Con-
stance Lebed, Securities Act Release No. 33-7891, Securities Exchange Act
Release No. 34-43307, 73 S.E.C. Docket 741 (Sept. 20, 2000).

YSEC v. Mohamed Khairy Mohamed Zayed, II, Michael W. Rehtorik, and
Herbert Woll, C.P.A., Civil Action No. 1:98CV327 (E.D. Tenn. Sept. 24,
1998); Litigation Release Nos. 15907 (Sept. 24, 1998), 16130 (May 3, 1999),
16183 (June 10, 1999), 16283 (Sept. 15, 1999); Accounting and Auditing
Enforcement Release No. 1081 (Sept. 24, 1998).

1250 Kwitny, note 3, at 209.




Dr. Noe is far from alone in his cyber-exploits. Others have tried:
to use the Internet for similar fraudulent schemes, peddling tradi-
tional ‘‘prime bank’’ instruments with a 21st century technological
twist. Indeed, in addition to Dr. Noe and his cronies, the Commis-
sion has brought close to fifty enforcement actions during the past
several years charging a range of individuals and entities with using
the Internet to promote and sell prime bank instruments.*®

Though perhaps not unique among fraudsters, Dr. Noe has come
to epitomize the schemes for which he is known. He has become a
living, breathing embodiment of the prime bank securities that he
has so diligently foisted upon investors throughout his life: resilient;
and enduring, wizened yet vigorous, traditional yet now embold-
ened by contemporary technology.

How is it that despite intense prosecutorial activity and multiple
educational initiatives, prime bank frauds have not faded away? Has
law enforcement made a dent in the operations of the purveyors of
prime bank scams? What steps should law enforcement take in the
future to eradicate this obstinate virus that, just when it appears to
be on the brink of extinction, manages to mutate and survive,
menacing investors anew? This article attempts to answer these and,
other challenging questions.

After providing some background on the history of prime bank
securities frauds, this article will: (i) discuss their nature and evolu-
tion; (ii) elaborate upon the extensive prime bank enforcement;
program currently coordinated by the SEC to prevent and prosecute
these persistent schemes; and (iii) examine some of the prime banks
offerings that have migrated to the Internet.

Il. Prime Bank Schemes: Origin,
Description and Evolution
Elektra: I could have given you the world!
Bond: The World Is Not Enough.
Elektra: Foolish sentiment.

Bond: Family motto!
(The World Is Not Enough, 1999)

While the actual moment of the genesis of the prime bank scheme
remains mysterious, the roots of these fictional instruments were

135ee note 9.




probably first identified in Kwitny’s groundbreaking exposé¢, where
he explains ‘‘how a few dozen professional swindlers,’” including
Dr. Noe, ‘‘fleeced hundreds of millions of dollars from banks, busi-
ness and private investors.”’** Kwitny discusses ‘‘the ingenuous
maze of fake conglomerates, worthless Tennessee land deeds, asset-
less banks, phony mutual funds and corporate shells’” at the heart of
the cons perpetrated by a sophisticated crew of ‘‘fountain pen
conspirators.”” Though not mentioning prime bank instruments
explicitly, many of the schemes explored by Kwitny bear a striking
resemblance to latter day prime bank frauds."

Professor James E. Byrne, author of the book, ‘“The Myth of
Prime Bank Investment Scams,’’*® and Director of the Institute of
International Banking Law and Practice, Inc., traces the origins of
the prime bank scheme to the ‘‘burgeoning Post World War II field
of financial fraud.”’*” It was at this time, Professor Byrne theorizes,
that sophisticated schemes involving real estate, insurance and
financial markets began to evolve from the petty confidence scams
of the early 20th Century.

These early schemes employed banks as ‘supporting props’” in:
an effort to exploit their credibility and mystique, but in the mid-
1980s, banks moved to center stage, and reports of opportunities to
purchase letters of credit and independent guarantees began to
surface.” In the early 1990s, banking agencies began to hear of
specific instances of schemes involving fictional instruments called
“‘prime bank guarantees.’’*?

The scam clearly caught on quickly. By the early 1990s it had:

“Kwitny, note 3, on inside cover.
lSId

'professor James E. Byrne, The Myth of Prime Bank Investment Scams,
Institute of International Banking Law and Practice, Inc. (3rd ed. 2002).

Id. at 4.

'814d. at 8 (citing Office of the Comptroller of the Currency Banking Circular,
BC 141 (July 7, 1996)). Professor Byrne also finds the roots of prime bank
fraud among the advanced fee scams of the 1960s and 1970s in which promot-
ers promised access to low interest rate loans in exchange for the payment of
an upfront fee and in commodities frauds of the 1980s in which, for example,
promoters promised extraordinary profits from trading in so-called gray mar-
ket commodities, such as jet fuel, scrap metal, Levis jeans, Marlboro cigarettes
and urea. /d.

19¢In late 1993, Federal Reserve staff was alerted by domestic and foreign
banking organizations that their names were being used for apparently unlaw-
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found a wide-range of victims, including the Chicago Housing
Authority Employee Benefit Fund,?® the Salvation Army Pension;
Fund,* the Pension Fund of Local 875 of the International Brother-
hood of the Teamsters,?? the Pension Fund of the National Council
of Churches of Christ,?® and even an Ecuadorian charity for under-
privileged girls.*

Prime bank instruments come in an assortment of shapes and
sizes, and although the basic scheme is fairly easy to describe, there
exist infinite variations. Known at times as ‘‘prime bank guaran-
tees,”” ‘‘prime bank letters of credit,”” ‘‘prime bank notes,”” “‘prime
bank debentures’” and by a hodgepodge of similar sounding names,

29 ¢¢ 2% ¢¢

ful purposes in connection with the attempted sale of questionable financial
instruments. We were also contacted by individuals who had been approached
to purchase questionable, highly complex investment-type instruments . . .
The transactions that were brought to our attention involved notes, guarantees,
letters of credit, debentures, or other seemingly legitimate types of financial
instruments being issued by an unidentified ‘prime bank,” or by a domestic or
foreign banking organization that was said to be keeping the issuance of the
instruments secret.”” Testimony of Herbert A. Biern Deputy Associate Direc-
tor, Division of Banking Supervision and Regulation, concerning ‘‘Prime
bank’’ schemes, Before the Committee on Banking, Housing, and Urban Af-
fairs, U.S. Senate July 17, 1996, available at http://www.federalreserve.gov
boarddocs/testimony/1996/19960717.htm.

20SEC v. Lauer, 52 F.3d 667 (7th Cir. 1995).

2!See Major Donald C. Bell and Lt. Colonel Larry Bosh of the Salvation
Army, Testimony Before the Senate Committee on Banking, Housing and
Urban Affairs, U.S. Senate July 17th, 1996 (‘‘In 1992 the Salvation Army in
the United Kingdom was defrauded of US $10 million involving some of the
schemes referred to above. As a result of much effort by lawyers and ac-
countants this sum was eventually recovered together with the costs of the
recovery and the lessons outlined above have been learned and applied.””)

2local 875 I.B.T. Pension Fund v. Pollack, 992 F. Supp. 545 (E.D.N.Y.
1998).

23SEC v. Michael W. Crawford, Libra Investments, LTD., Michael P.
Melnick, and Greenbriar Financial Services Corp., Civil Action No. 1:95CV-
01435 (TPJ) (D.D.C. Aug. 1,1995); Litigation Release Nos. 14583 (Aug. 1,
1995), 14813 (Feb. 9, 1996).

24SEC v. Lewis Allen Rivlin, Edwin Earl Huling III, and Alfred Huascar Ve-
larde, as Defendants; and Z-Finance, S.A., Anthony P. Zioudas, Hedley
Finance Ltd., Christian Dante, and Chrysanthos Chrysostomou, as Relief
Defendants, Civil Action No. 99-1455 (RCL) (D.D.C. June 8, 1999); Litiga-
tion Release Nos. 16179 (June 8, 1999), 16389 (Dec. 13, 1999), 16593 (June
15, 2000), 16668 (Aug. 30, 2000), 16779 (Oct. 25, 2000), 16934 (Mar. 15,
2001), 17109 (Aug. 28, 2001).
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prime bank instruments are packaged by their promoters in every;
possible manner: individually, in funds, in annuities, in roll
programs, in new-fangled IRAs and even in 401(k) plans.*® Prime
bank instruments are also frequently featured at the epicenter of so-
called high yield investment programs (HYIPs).?¢ Some current
estimates indicate that prime bank promoters have defrauded inves-
tors out of nearly ten billion dollars in the United States alone.*
Sometimes, prime bank con artists do not use the specific terms
“‘prime bank instruments,’” ‘‘prime bank notes’’ or ‘‘standby letters
of credit.”” Instead, in order to put on an air of legitimacy, they
invoke the names of conventional money market instruments, such
as treasury bills, bonds, certificates of deposits, bills of exchange,
etc.?® In an effort to demonstrate that their programs are not fraudu-
lent, some promoters even cloud their claims with assertions that
their programs do not involve the unlawful prime bank instruments

2See, e.g., SEC v. Resource Development International, LLC, David Ed-
wards, James Edwards, Jade Asset Management, Ltd., Sound Financial Ser-
vices, Inc., Intercoastal Group, LLC, Intercoastal Group II, LLC, Kevin Lynds,
Gerald J. Stock, Blackwolf Holdings, LLC and William Whelan, Defendant
and Pacific International Limited Partnership, International Education
Research Corporation, Galaxy Asset Management, Inc., and David Cluff,
Individually and d/b/a Rivera Trust 410, Relief Defendants, Civil Action No.
3:02-CV-0605-H (D. Tex. Mar. 26, 2002); Litigation Release No. 17438 (Mar.
26, 2002) (From the complaint, ‘“‘RDI and its facilitators targeted the elderly
and person seeking to invest retirement funds (‘‘IRA’”). RDI facilitated the
investment of IRA funds in the fraudulent prime bank scheme by entering into
an agreement with a company that acted as the custodian for self-directed
IRAs. Thereafter, RDI supplied investors with documents to effectuate the
placement or transfer of their IRA savings into the RDI program.’”)

26See, e.g., U.S. Department of the Treasury, Bureau of the Public Debt On-
line Alert, Prime Bank Trading Programs, High Yield Investment Programs,
Roll Programs and Private Placement Programs, available at http:/
www.publicdebt.treas.gov/cc/ccphony9.htm.

27See id.

SEC v. Dennis Herula, et al., Civil Action No. 02 154 ML (D. R.L. Apr. 1,
2002); Litigation Release Nos. 17461 (Apr. 5, 2002), 17514 (May 13, 2002),
17652 (Aug. 2, 2002), 17729 (Sept. 17, 2002) (involving a so-called trading
program, described as a ‘‘credit enhancement’” or ‘‘balance sheet enhance-
ment’’ program involving, among other things, the purchase of T-bills on
margin).
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oft prosecuted by the SEC but rather involve other legitimate prime
bank instruments.*
Promoters of prime bank programs typically promise to use in-
vestor funds to purchase and trade prime bank financial instruments
on clandestine overseas markets in order to generate sometimes-
enormous returns in which the investor will share.?® The typical
prime bank promotion is premised on the existence of a secret sec-
ondary market within which the world’s largest and most secure
(i.e., prime) banks are said to trade financial instruments on a daily
basis in billion dollar volumes and at huge, irreversible and perpet-
ual profits. This secondary market is often held out to be the domain;
of a small number of “‘elite’” and specifically accredited banks.*
By making the most of the secrecy component of their pitch,
promoters of prime bank schemes avoid having to answer due dili-
gence questions. No one, promoters claim, not even the authorities
or banks involved, will reveal the existence of the secret secondary
market, because to acknowledge the perpetual and risk-free source
of enormous profits would cause a public outcry. Consequently,
promoters maintain, only a few people know of prime bank
offerings.?* Some con artists may even ask investors to sign non-

29SEC v. lan Renert, et al., Civil Action No. 301CV1027:PCD (D. Conn.
June 6, 2001); Litigation Release No. 17031 (June 7, 2001).

3SEC v. Frederick J. Gilliland, Defendant, and Mm Acme Banque De Com-
merce, Inc., Relief Defendant, Civil Action No. 3:02CV128-H (W.D. N.C.
Mar. 27, 2002); Litigation Release No. 17474 (Apr. 17, 2002) (‘“The Com-
mission’s complaint alleges that Gilliland told investors that their money
would be used to purchase and trade discounted financial instruments issued
by purported prime banks, a term referring to the Top 250 or ‘Prime’ world
banks, in a clandestine overseas market to generate huge returns for the
investor.””)

*!See, e.g., In the Matter of Joseph F. Reese, Administrative Proceeding
File No. 3-9439, 1999 SEC LEXIS 1393, Securities Act of 1933 Release No.
7690, Initial Decision Release No. 142 (May 6, 1999) (‘“This Initial Decision
finds that Reese contacted the Office of the Treasurer of the State of Connecti-
cut several times between September 1995 and January 1996 to offer ‘prime
bank’ instruments, which he advised offered enormous returns with no risk,
under secret conditions.””) (Emphasis added) (Contains discussion of elabo-
rate prime bank scheme in which the promoter made all sorts of references to
secrecy as part of his pitch).

32See generally Id.
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disclosure agreements, since the huge profits in this secret market
would disappear if too many people became aware of its existence.??

Promoters make every attempt to lend the sham an air of legiti-
macy by distributing documents that appear complex, sophisticated
and official.** Exclusivity is an additional hallmark of a prime bank
scam. The promoters tout their own special access to programs that
otherwise would be reserved for top financiers on Wall Street, or in
London, in Geneva or in other world financial centers.? The actual
amount of return promised varies greatly; sometimes investors are
told that the programs generate profits of 100% or more while at

3State of Connecticut Department of Banking Securities and Business
Investments Division, The Informed Investor, ‘‘Prime Bank’’ Scams, avail-
able at http://www state.ct.us/dob/pages/primebnk.htm).

3SEC v. Lewis Allen Rivlin, et al., Civil Action No. 99-1455 (RCL) (D.D.C.
June 8, 1999); Litigation Release Nos. 16179 (June 8, 1999), 16389 (Dec. 13,
1999), 16593 (June 15, 2000), 16668 (Aug. 30, 2000), 16779 (Oct. 25, 2000),
16934 (Mar. 15, 2001), 17109 (Aug. 28, 2001) (‘“The Court noted that ac-
cording to a credible and convincing expert witness from the Federal Reserve
Board who testified at the trial, there are a number of hallmarks or characteris-
tics of financial instrument fraud, including the use of the term ‘prime bank’ or
an equivalent like top 50 world banks, top 25 European banks or top 100 Latin
American banks; the promise of unrealistic rates of return with little or no
risk; overly complex, nonsensical ‘gobbledygook’; an emphasis on secrecy; a
guarantee that the investors’ principal is absolutely safe because it is going
into an attorney’s or some other special account, or secured by a bond or other
guarantee; use of jargon from a bucket of 30 or so bogus terms and phrases,
such as ‘international banking day’ and ‘commitment holder’ and alleged
involvement.’”) (Emphasis added).

3See, e.g., SEC v. Lytle E. Fogelsong, Thomas Gregory Cook, James H.
Malbaff, and Malbaff & Cook, Civil Action No. 5:01CV00104 (W.D. Va.
Dec. 19, 2001); Litigation Release No. 17281 (Dec. 19, 2001) (From the com-
plaint, ‘‘“Three months after Foglesong joined the RD Marketing program,
Malbaff and Cook also entered the arena. In July 1997, they attended a meet-
ing at the Los Angeles condominium of an investment program operator
named William Kerr. Prior to the meeting, a Kerr promoter told Cook that
Kerr was a man of great wealth who had access to an extraordinary invest-
ment opportunity. At the meeting—which Malbaff and Cook attended along
with about a dozen other invitees—Kerr told those present (1) that he had
control of a $200 million trust; (2) that he used the trust as leverage to purchase
medium term bank notes (‘“‘MTNs’’), and (3) that those MTNs yielded profits
of more than 13,000% of the amount invested. Kerr further claimed, among
other things, that his company, the China Investment Group, conducted the
trading of the notes, and that the World Bank supported his trading program.”’
(Emphasis added). The complaint can be found at http://www.sec.gov
litigation/complaints/complr17281.htm)
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others they are simply promised one or two points above the prime
rate. The programs, however, are invariably touted as involving
little if any risk.%

In connection with their schemes, crooked prime bank promoters
almost always improperly use the names of large, well-known do-
mestic and foreign banks: the World Bank;* the Federal Reserve;
and central banks.?® One promoter even claimed that Lloyds of

36See SEC v. Frederick J. Gilliland, et al., Civil Action No. 3:02CV128-H
(W.D. N.C. Mar. 27, 2002); Litigation Release No. 17474 (Apr. 17, 2002)
(From the SEC complaint, ‘In order to induce investors to invest in the fraud-
ulent investment programs he promoted, Gilliland made material misrepresen-
tations and omissions of fact to investors concerning, among other things, the
existence of the trading programs, unreasonable claims of expected profits
from the programs, the purported required minimum investments for entry
into the programs, and the purported safe, risk-free nature of the programs.
For example, Gilliland led investors to expect profits of between 30% per
month to 130% per ten days in purported trading programs where the invest-
ments were purportedly fully secured by U.S. Treasury bills.””)

3ISECv. Lytle E. Fogelsong, et al., Civil Action No. 5:01CV00104 (Wilson,
C.J.) (W.D. Va. Dec. 19, 2001); Litigation Release No. 17281 (Dec. 19, 2001).
(From the complaint, ‘“As a result of his efforts, by June 18, 1997, Foglesong
had raised $300,000 for the program from six investors. In his solicitations,
Foglesong told the investors that they could earn returns ranging from 25% to
50%, in periods ranging from 45 to 90 days, and that their monies would be
used to purchase bank instruments. Foglesong also told the investors (1) that
the World Bank was involved in the program; (2) that he had invested his own
money in the program; (3) that he had met in person with the operators of the
program in Chicago; (4) that the program was backed by the Federal Reserve;
and (5) that both the IRS and the SEC knew and approved of the program.’”)
The complaint can be found at http://www.sec.gov/litigation/complaints
complr17281.htm)

3SEC v. Donald Barry Tamres, Civil Action No. IP-99-1767-C-Y/G (S.D.
Ind. Nov. 16, 2001); Litigation Release Nos. 16369 (Nov. 23, 1999), 17119
(Sept. 6, 2001) (“‘In this case, Judge Young found that from August 1998
through February 1999, Tamres had run a fictitious prime bank investment
scheme called the Asset Enhancement Program. Judge Young found that
Tamres misrepresented that the prime bank ‘investment’ he was promoting
would provide a risk-free return of $1,500,000 in six weeks for an initial
investment of $30,000. Tamres invoked the name of the United States Federal
Reserve to cloak his program with an air of legitimacy.””)

9SEC v. T erry v. Koontz, Zone Productions, Inc., Jeffrey A. Deville, My-
kael DeVille, Private Pool, LLC, Richard Fulcher, Thomas Dolan, Lawrence
E. Seppanen, Walter Lapp and Kurt Fox and as Relief Defendants Jeffrey A.
DeVille, as Acting Trustee for Purr Trust, Marilyn Koontz, Dorothy M. Gero-
demos, Nancy Chamich, Stewart A. Koral, and Emanon II, Inc., Civil Action
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London insured his prime bank instruments.* Victims of these
schemes are often offered a menu of so-called top prime banks, one
or a combination of which is said to be involved in issuing the ficti-
tious financial instruments.*!

Prime bank promoters typically co-opt the name and reputation
of a major European or American financial institution, never specifi-
cally identifying the institution as an actual participant in the trans-
action, but making an oblique references to it to add credibility.*?
The named institutions usually have no knowledge of the unautho-

No. 98CV11904-NG (D. Mass. Sept. 17, 1998); Litigation Release Nos. 15892
(Sept. 21, 1998), 17608 (July 12, 2002) (‘“The Commission further charged
that several sales agents utilized by Terry Koontz (including Defendant Fox)
made various false representations to potential investors about Private Pool,
including representations that investors would earn a return of 1% per week
for a 40-week trading period, that their funds would be secured by govern-
ment bonds in a two-to-one ratio, and that investors would receive a security
interest in the bonds evidenced by a UCC-1 financing statement filed with the
State of New York. The Commission further alleged that Koontz falsely
represented himself to be affiliated with Barclays Bank and that he traded
‘international bank debentures.””) (Emphasis added)

YOSEC v. Anthony J. Marino, Gregory C. Johnson, Richard Ames Higgins,
Mousa International, AJM Global, and Consortio Intranacional, Civil Action
No. 2:99 CV 0258G (D. Utah Apr. 20, 1999); Litigation Release Nos. 16147
(May 14, 1999), 16769 (Oct. 16, 2000) (‘“The Commission’s complaint, filed
April 20, 1999, alleged that defendants Marino, Johnson, and Higgins used
Mousa, AJM and Consortio to raise money from the sale of interests in ‘invest-
ment enhancement programs’ in which investors’ funds were to be pooled and
invested in ‘prime bank instruments’ through a ‘prime bank’ or a ‘major world
bank in Europe.” Investors were promised rates of return of as high as 20% per
month, and were falsely told that their investments were risk-free in that
Lloyds of London would issue an insurance policy on the programs.’”)

“Professor Byrne explains: ‘“While the term ‘prime’ has no generally ac-
cepted meaning in banking and is not a term of art, it has come to be associ-
ated with offerings of major banks of the highest financial standing or with
products available to their best customers. For example, the ‘prime rate’ refers
to the rate of interest charged by the major ‘money center’ banks to their best
customers. The major banks are rightly regarded as a source of stability, lend-
ing comfort to investors. The term can also be understood to apply to the
banks themselves. Such banks set the standards for international banking and
the financial community.”” See Byrne at 8-9.

“See, e.g., SEC v. Benjamin Franklin Cook, Individually and d/b/a Dennell
Finance Limited, Gerald Lee Pate, Ellsworth Wayne Mclaws and Alan Clagg,
et al., Civil Action No. 3:99CV0571-X (N.D. Tex. Mar. 16, 1999); Litigation
Release Nos. 16089 (Mar. 17, 1999), 16112 (Apr. 14, 1999), 16341 (Oct. 25,
1999), 16538 (May 4, 2000), 16849 (Jan. 2, 2001), 16863 (Jan. 19, 2001).
From a follow-on administrative proceeding involving defendant Pate, ‘“The
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rized use of their names or of the issuance of anything resembling
prime bank financial instruments.*®

Of course, both prime bank instruments themselves and the
markets within which they claim to trade, are complete fictions. In;
fact, there is no legitimate use of any financial instrument called a
“‘prime bank note,”” ‘‘prime bank guarantee,”’ or ‘‘prime bank
debenture.”’* The money advanced to the prime bank fraudster will
almost certainly be lost, and victims will likely expend considerable
additional sums on costs associated either with gaining entry to the
market or, after the fact, attempting to recover any money that has
been ‘‘invested.”’

The victim’s money, which the fraudsters typically claim is held
safely in an escrow account of some sort, is usually controlled by
the fraudsters or one of their nominees. Sometimes the money is
released by an ‘‘attorney’’ to a ‘‘Master Collateral Holder’’ on the
basis of receiving a ‘‘Funding Commitment,”” ‘‘Letter of Intent’’ or]
some other worthless document purportedly satisfying the require-
ments of the prime bank agreement.*

The promoters of these schemes have demonstrated remarkable

29 ¢¢

Complaint alleges that Pate and other defendants obtained at least $30 million
from investors by falsely promising to facilitate lucrative, yet completely
secure, transactions in fictitious prime bank securities. Pate and other
defendants attracted investors by representing that investor funds would be
transferred to a London bank and secured by a guarantee issued by a European
bank.”’ In the Matter of Gerald Lee Pate, Securities Exchange Act of 1934
Release No. 43058, Administrative Proceeding File No. 3-10257 (July 20,
2000).

BSee, e.g., SEC v. Terry v. Koontz, et al., Civil Action No. 98CV11904-NG:
(D. Mass. Sept. 17, 1998); Litigation Release Nos. 15892 (Sept. 21, 1998),
17608 (July 12, 2002) (‘“The SEC action further alleged that Koontz falsely
represented himself to be affiliated with Barclays Bank and that he traded
‘international bank debentures.’ In fact, international bank debentures do not
exist, and Koontz was not affiliated with Barclays.’”)

44Federal Reserve Bank of New York, Investment Scheme Advisory Alert,
Illegal ‘‘Prime Bank’’ Financial Instruments and Scams, Circular No. 10858
(June 19, 1996) (*. . . the staffs of the federal bank, thrift and credit union
regulatory agencies are not aware of any legitimate use of any financial instru-
ment called a ‘Prime Bank’ note, guarantee, letter of credit, debenture, or sim-
ilar type of financial instrument . . . *’), available at http://www.ny.frb.org
bankinfo/circular/10858. html#Investment__Scheme__Advisory.

HSee, e.g., US. v. Edward J. Paradis, Jr. and Walter R. Snyder, Jr., Crimi-
nal Action No. 4:01-CR-40006-NMG (D. Mass. 2001); SEC v. Edward J.
Paradis, Jr. and Walter R. Snyder, Jr., Civil Action No. 98-10638-NG (D.
Mass. Apr. 13, 1998); Litigation Release Nos. 15706 (Apr. 14, 1998), 16201
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audacity, even advertising in national newspapers, such as US4
Today*® and the Wall Street Journal *" Regardless of terminology,
the basic pitch—that the program involves trading in international
financial instruments—remains the same. Many federal, state, local
and international regulatory and law enforcement authorities have
responded to the impudence of these pitches by issuing extensive
warnings about prime bank fraud in an effort to alert investors to the
perils of these schemes.*

(June 30, 1999), 16897 (Feb. 14, 2001), 17468 (Apr. 11, 2002) (‘“The Com-
mission’s complaint alleges that Paradis and Snyder obtained $175,000 from
an investor, promising him a return of over 300% in stock and cash within
thirty days. They falsely told the investor that his money would be safely held
in Snyde’s attorney escrow account until completion of a ‘financing’ transac-
tion that would produce the 300% profit. Contrary to their promises to the in-
vestor, however, Paradis and Snyder began removing the investor’s funds as
soon as the funds arrived in Snyder’s account, and have misappropriated at
least $144,000 to date, using it for purposes such as paying Paradis’ rent.””)
(Emphasis added).

4SSEC v. Alexander, Civil Action No. 93 Civ. 1834 (MP) (S.D.N.Y. Mar.
22,1993); Litigation Release Nos. 13575 (Mar. 22, 1993), 13591 (Apr. 6,
1993).

YISEC v. Bankers Alliance Corp., Civil Action No. 95-0428 (PLF) (D.D.C.
Mar. 1, 1995); Litigation Release Nos. 14427 (Mar. 2, 1995), 14436 (Mar. 14,
1995), 14464 (Apr. 10, 1995), 14495 (May 9, 1995).

“8See, e.g., the SEC (http://www.sec.gov/divisions/enforce/primebank.
howtheywork.shtml), the Federal Bureau of Investigation (http:/
newyork.fbi.gov/contact/fo/nyfo/fraudalert.htm#prime), the Office of the
Comptroller of the Currency (http://www.occ.treas.gov/ftp/alert/2001-3.txt),
The State of Florida (http://www.dbf.state.fl.us/alrt6297.html), the State of
Connecticut (http://www.state.ct.us/dob/pages/primebnk.htm), New Scotland
Yard (http://www.met.police.uk/fraudalert/prime.htm), the International
Chamber of Commerce (http://www.iccwbo.org/home/news__archives/1998
banking__instrument__sscam.asp), the International Monetary Fund (http:/
www.imf.org/external/np/sec/nb/1996/nb9614.htm) and the World Bank
(http://www.worldbank.org/html/extdr/extme/111.htm). All of these investor
alerts and warnings describe prime bank programs, detailing the telltale signs
and nomenclature of prime bank schemes. For example, The Board of
Governors for the Federal Reserve System recently updated their prime bank
alert in SR 02-13 dated May, 2002 noting, in its description of prime bank
frauds, that ‘‘the Federal Reserve wants to again highlight the dangers associ-
ated with investing or participating in questionable transactions that promise
unrealistically high rates of return and involve other dubious characteristics.
Over the past several years, Federal Reserve staff has reviewed numerous il-
licit transactions and provided assistance to U.S. and foreign law enforcement
and securities regulators and, based on this experience, has identified the fol-
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lll. The SEC’s Prime Bank Enforcement
Program

Bond: Do you expect me to talk?
Goldfinger: No Mr. Bond, I expect you to die!
(Goldfinger, 1964)

The Commission’s program to combat prime bank frauds is a
team effort in which every SEC Division and Office plays a part.
The Divisions of Investment Management and Market Regulation,
together with the Office of Compliance, Inspections and Examina-
tions (OCIE), have all worked with the Enforcement Division in
cases in which a regulated entity or person appears to be the
perpetrator of a prime bank fraud. For example, in cases in which a
registered broker-dealer appears to have some involvement in a
prime bank scheme, OCIE might undertake a ‘‘for cause’’ examina-
tion of the broker-dealer immediately, expediting the Commission’s
response to potentially unlawful conduct. The Commission’s Divi-
sion of Corporation Finance also actively participates in the prime
bank program, analyzing numerous prime bank securities offerings
in order to determine whether or not they meet the Commission’s
registration and disclosure requirements.

Throughout the Commission’s prime bank investigations and:
enforcement actions, the Office of the General Counsel has helped
to develop the legal analysis applicable to new permutations of
prime bank fraud, and has provided guidance on the application of
federal privacy law to online investigations that involve prime banks
scams.

Because combating prime bank scams is and will always remain
a global challenge, the Enforcement Division staff works closely
with the Commission’s Office of International Affairs (OIA) and
with foreign authorities to obtain the information needed to investi-
gate and prosecute enforcement actions against prime bank con
artists. In addition to furthering SEC enforcement action, OIA also

lowing hallmarks or ‘red flags’ associated with many fraudulent financial
instrument scams that can be used to avoid them . . . ’’See http:/
www.federalreserve.gov/boarddocs/srletters/2002/sr0213.htm.
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assists foreign regulators with their pursuit of prime bank con
artists.*

OIA’s efforts to build bridges between nations are critical to the
successful prosecution of prime bank frauds. Through international
treaties, memoranda of understanding and informal agreements
cultivated by OIA, the Enforcement program can successfully
pursue investigations beyond U.S. borders. The simple act of]
telephoning a witness located outside of the United States, let alone
serving such a witness with a subpoena, can trigger important
international considerations and requires, at the least, a solid and
meaningful working relationship between jurisdictions. OIA also
works proactively with foreign countries to help detect prime bank;
fraud and refer such matters to the appropriate enforcement
authorities.*

The Office of Investor Education and Assistance helps to educate
and inform the investor community, and instructs investors on re-
medial strategies when they are the victims of fraud.™

Although intra-agency and international teamwork remains
crucial to the elimination of prime bank fraud, the key element in
the SEC’s efforts is the lead role played by the Enforcement Divi-
sion, the SEC department charged with investigating and litigating
civil actions alleging federal securities law violations. In 1992,
through its enforcement arm, the SEC brought its first prime bank

YSECv. Lewis Allen Rivlin, et al., Civil Action No. 99-1455 (RCL) (D.D.C.
June 8, 1999); Litigation Release Nos. 16179 (June 8, 1999), 16389 (Dec. 13,
1999), 16593 (June 15, 2000), 16668 (Aug. 30, 2000), 16779 (Oct. 25, 2000),
17109 (Aug. 28, 2001) (““The SEC acknowledges the valuable assistance of
the United Kingdom Department of Trade and Industry and the Securities
Board of the Netherlands (the Stichting Toezicht Effectenverkeer) in this
investigation.””). Litigation Release No. 16179 (Oct. 25, 2000), available at
http://www.sec.gov/litigation/litreleases/lr16179.htm.

30See SEC Press Release 2000-64, SEC, SEC and Regulators From Around
The World Conduct An International Surf Day To Help Combat Internet Fraud
(May 15, 2000), available at http://www.sec.gov/news/press/2000-64.txt).
This surf day targeted online fraud including prime bank schemes.

51See “‘Educational Initiatives’’ section of this article for a more detailed
description of the Commission’s educational initiatives, including a discus-
sion of the SEC’s Prime Bank Information Center




enforcement action®® and, simultaneously, began to develop a prime
bank program, a systematic and national plan to combat prime bank
fraud.”® The Division’s prime bank program has grown steadily
since that time, and has achieved significant results through a
combination of traditional and novel enforcement strategies.*

As has been the case with other forms of fraud that have been
components of the overall Enforcement program, no single method
of attack is sufficient in the fight against prime bank securities fraud.
Thus the Enforcement Division, much as it has with its Internet
program,® engages in a multifaceted approach, including educa-
tional initiatives, innovative surveillance programs, active liaison;
efforts, aggressive prosecution and the effective use of self-policing
sources. The following discussion considers each of these facets of
the Division’s program.

Educational Initiatives

In general, when deterring most types of securities fraud, educat-
ing investors is an important line of defense. Thus, in October 1993,
the Commission launched its prime bank enforcement program by;
issuing an ‘‘Investor Alert’” warning the public about fraudulent of-
ferings of prime bank instruments, commencing an educational ini-

28EC v. Jedi Group, Ltd., Jedi Holding Co., David E. Wallace, and Earl J.
Latiolais, Civil Action No. H-92-934 (S.D. Tex. Mar. 25, 1992); Litigation
Release Nos. 13206 (Mar. 27, 1992), 14692 (Oct. 16, 1995).

>3For a detailed description of the early enforcement efforts of the prime
bank program, see the testimony of William R. McLucas, Director, Division
of Enforcement, U.S. Securities and Exchange Commission concerning Frauds
involving Fictitious Financial Instruments Before the Senate Committee on
Banking, Housing and Urban Affairs United States Senate (July 17th 1996),
available at http://www.sec.gov/news/testimony/testarchive/1996
spch112.txt).

54See Note 9.

33See Joseph J. Cella III and John Reed Stark, SEC Enforcement and the In-
ternet: Meeting the Challenges of the Next Millennium, 52 Bus. Law. 815
(1997) (discussing the development of the SEC’s Internet enforcement
program) and John Reed Stark, Enforcement Redux: A Retrospective of the
SEC’s Internet Program Four Years After its Genesis, 57 Bus. Law. 105
(2001).
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tiative designed to warn the public about the dangers of prime bank
instruments and their many variations.

The October 1993 Alert advised the investing public that no
known legitimate use exists for any financial instrument called aj
prime bank note, guarantee, letter of credit, debenture, or for any;
similar financial instrument otherwise associated with the prime
bank moniker. The Alert warned that individuals have been improp-
erly using the names of large, well-known banks, both domestic and
foreign, and of the World Bank and of various central banks in con-
nection with prime banks schemes. The Commission also reminded;
investors, broker-dealers, and investment advisors of an old but
important adage for avoiding securities fraud: *‘If it looks too good
to be true, it probably is.””*’

In March 1994, the Commission followed up with another Inves-
tor Alert warning of an ongoing $600 million prime bank fraud
involving securities purportedly issued by Banka Bohemia A.S., a
bank located in Prague, Czech Republic.?® In that Alert, the Com-
mission repeated its general warning to the investment community;
concerning the ‘‘escalation in the number of possibly fraudulent
schemes involving the issuance, trading or use of so-called prime
bank and similar financial instruments.’’

Soon after the publication of the Investor Alerts, the SEC

36¢¢§o-Called ‘Prime’ Bank and Similar Financial Instruments,”” SEC In-
vestor Bulletin (Oct. 1993). “‘In addition, on October 21, 1993, the Federal
Reserve and the other federal banking agencies issued the first interagency ad-
visory entitled ‘“Warning Concerning Prime Bank Notes, Guarantees, and Let-
ters of Credit and Similar Financial Instruments.” The advisory, which is at-
tached to my prepared statement, informed banking organizations and the
public that the Federal Reserve and the other regulators know of no legitimate
use of any ‘prime bank’-related financial instrument. The advisory also asked
the public to contact agency representatives if approached to invest in a ‘prime
bank’ instrument or pay an advance fee to secure a loan funded by a ‘prime
bank’ note, letter of credit, or other type of questionable financial instrument.”’
Herbert A. Biern, Deputy A